1 STATE OF MONTANA
o BEFORE THE BOARD OF PERSONNEL APPEALS
x k Kk k k k k k Kk k k Kk Kk Kk k Kk Kk k Kk Kk Kk Kk
3
4 IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 33-80
AMERICAN FEDERATION OF STATE, )
5 COUNTY AND MUNICIPAL EMPLOYEES, )
AFL-CIO, )
6 )
Complainant, )
7 ) ORDER
-V )
8 )
CITY OF LIVINGSTON, MAYOR AND )
9 ALL AUTHORIZED REPRESENTATIVES )
10 OF THE CITY OF LIVINGSTON, )
)
Defendant. )
11
 k Kk % k x Kk k% Kk k Kk k kx k Kk kx k k Kk k& Xk %
12
13 In a Motion to Stay Proceedings Pending Determination of
14 Arbitrability, Defendant brings to the attention of this Board the
15 issue of whether the contract dispute in this matter is actually
arbitrable.
16
17 The matter brought before the Board by Complainant, American
18 Federation of State, County and Municipal Employees, is the gquestion
19 of whether a refusal to arbitrate is an unfair labor practice.
20 That is, is the alleged contract violation in this matter an
01 unfair labor practice?
o In this motion, it appears that Defendant is attempting to
23 appeal a possible adverse order before determination is made or
24 before there is evidence to determine the very "facts" upon which
25 the motion is based. Should this Board find in Complainant's
26 favor and order the parties to arbitration, it would then be
o7 proper for Defendant to raise the issue of arbitrability in the
28 arbitration forum itself. If the Board finds in Defendant's
29 favor, the issue of arbitrability is moot.
30 Defendant's motion is denied.
-5/
31 Dated this I day of ; 1981.
392 BOARD OF PERSONNEL APPEALS
e s BY:
e ——-Linda Skaar
neeene Hearing Examiner
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IN THE DISTRICT COURT OF THE SIXTH JUDICIA& DISTRICT;)
Filed this

— 7 dcy
OF THE STATE OF MONTANA AD. 1° g/

IN AND FOR THE COUNTY OF PARK\L‘\;’E; clec A P
—___EMMA BOwERs

Clerk of Distrif

t vrt
PQTII Cou,,;y’ IR

THE CITY OF LIVINGSTON, 8
a municipal corporation, Vo

Plaintiff,
-vs- No. 81-159
BOARD OF PERSONNEL APPEALS

of the MONTANA STATE DEPART- Rg CE 1y B
MENT OF LABOR AND INDUSTRY, D
an agency of the State of Montana, JUp 13

and AMERICAN FEDERATION OF

STATE, COUNTY & MUNICIPAL _ ARD O pg,
EMPLOYEES, AFL-CIO, a labor SONNE, App
organization, EAL

Defendants.

- ORDER

The above-entitled matter came on for hearing on Monday, June 21, 1981,
at 1:30 o'clock p.m., pursuant to a Temporary Restraining Order and Order
to Show Cause heretofore issued by District Judge Jack D. Shanstrom.

The Plaintiff City of Livingston was represented by Donald C. Robinson,
Esq., of Butte, Montana, and Robert L. Jovick, City Attorney, City of
Livingston; James E. Gardner, Esq., of Helena, Montana, represented the
Defendant Board of Personnel Appeals; George F. Hagerman, Field Representa-
tive, AFSCME, acting pro se, appeared on behalf of the Defendant American
Federation of State, County & Municipal Employees.

Counsel for Defendant Board of Personnel Appeals entered herein a Motion
for Substitution of Judge Jack D. Shanstrom, and the undersigned Judge as-
sumed jurisdiction herein.

The Court having received certain documentary exhibits introduced by
the Plaintiff, and having heard oral argument on the Plaintiff's motion to con-
tinue the Temporary Restraining Order in effect pending a determination on

the merits, and further arguments having been had on the Motion to Dismiss



and Motion to Quash filed by the Defendant Board of Personnel Appeals, and
the Court being fully advised in the premises, it is hereby

ORDERED, and this does order, that the parties submit legal memorandums
in support of their respective positions, to be filed according to the following
schedule:

1. Plaintiff's memorandum to be filed July 10, 1981;

2. The Defendants' memorandums to be filed by August 1, 1981;

3. Plaintiff's reply memorandum to be filed by August 7, 1981; and it
is

FURTHER ORDERED, and this does order, that the Temporary Restraining
Order heretofore entered herein be, and the same hereby is, continued in full
force and effect, pending the submission of all briefs and until further order

of this Court.

: &%
DATED this ~ day of June, 1981.

ORIGINAL SIGRED BY
ga:ue,&f; 1. gauy
District Judge
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IN THE DISTRICT COLURT puty
OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF MONTANA

[N AND FOR THE COUNTY OF PARK
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THE CITY OF LIVINGSTON, iyl fDWEEi;—,L"gth
a municipal corporation, T

Plainciff, No. 81-159

-Vs- FINDINGS OF FACT and
CONCLUSIONS OF LAW and

BOARD OF PERSONNLEL APPEALS MEMORANDUM

of the MONTANA STATE DEPART-
MENT OIF LABOR AND INDUSTRY,

an agency of the State of
Montana, and AMERICAN
TEDERATION OF STATE, COUNTY

& MUNICIPAL EMPLOYEES, ATL-CIO
a labor organizaction,

»

Defendants.

St M S S S S S S N S S S N S N S N

This case was submitted to this Court on briefs by each

£

of the acttorneys for their respective parties. The Plaintiff,

CITY OF LIVINGSTON, is represented by Donald C. Robinson of Butce
and Defendanc BOARD OF PERSONNEL APPEALS, is represented by James
. Gardner of Helena. The Court having examined cthe file in this
matter, and from an examination of the records, the oral argu-
ments presented, and from an examination of the briefs of che
narties, and the law applicable, the Courc makes the following
Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. That on July 1, 1979, cthe Plaintiff CITY OF LIVING-
STON entered into a labor agreement with Local No. 2711 of
tloncana Stacte Council No. 9 of cthe American Federation of Sctace,
County and Municipal Employees, AFL-CIN (ATSCME).

2. That cthe Union rerresents all emplovees of the City
o0 Livingscon Police Department, wich the exception of the Chief
and Assistant Chief.

3. That rche collecrive bargaining agreement concains a
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standard non-discriminacion clause, viz: '"The Cmployer aprees
not ro discriminate against any employee for his activicy on be-
half of, or membership in, the Union."

4. That the collective barsaining agreement provides
Chat officers will be guaranteed a rotacion of shifts every
twenty (20) working days, but that there is no reference in cthe
agreement regarding days or hours in which shifcs will be
scheduled.

5. That in the spring of 1980, the Chief of Police of
the City made a reassignment of manvower on the Police force,
creating a new shift for peak crime periods.

6. That certain employees were assigned to that shifc.

7. That on May 10, 1980, the Union filed a grievance
with the Chief of Police protesting his action.

8. That the Mayor of the City then took the position
that creation of a new shift does not constitute a matter that
is subject to the grievance and arbitracion nrocedures of the
contracet.

9. That on August 14, 1980, the Defendant Union filed
an unfair labor practice charge with the Board of Personnel
Appeals charging the Cicy with refusing to process a grievance
cthrough the contraccually agreed upon grievance procedure, alleg-
ing that the City violated its duty to bargain in good faich as
required by 39-31-401(5), MCA.

10. That on September 2, 1980, the City filed an
Answer denying the charge.

11. That on April 16, 1981, the Board sent each party
a Notice of Pre-Hearing Conference.

12. That on May 27, 1981, the City filed a Motion to
Stay Proceedings pending a judicial dectermination of arbitracion
of the underlying disnute.

13. That cthe Board refused to stay proceedings and
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issued an order denving the Mocion.

L4 . that on June L1, 1981, che City obtained a Tempor-
arv Restraining Order and filed a comnlaint and peticion for
declaratory and injunctive relief.

CONCL!USIONS OF LAW

1. That the central issue of this case is: when a
Union files an unfair labor practice charge with the Board of
Personnel Appeals, must chat administrative pnrocess be allowed to
proceed to ics final conclusion, or, should a Discricec Cow.
decerminacion on che issue of arbitrability be allowed to take
precedence.

2. That in view of the charge made by the Union, the
administrative remedy should proceed prior to Districc Court re-
view.

3. That the temporary restraining order issued by this
Courct is hereby quashed. ‘

4. Thac AFCSME and cthe City of Livingscon shall nro-
ceed with the pending administrative hearing in this matcer.

DATED chis 22nd day of December, 1983.

Jgﬁeph B. Gary
District Judge

MEMORANDUM

The problem in this case arises out of a conflict be-
tween the section of the statute dealing with managementc rights
(39-31-303, MCA) and the section dealing wich che duty to bargain
regarding conditions of employment (39-31-305, MCA). The Plain-
ciff Cicy wants the Court to determine whether the Cit;—;:gEE;551
mit the contract dispute to arbitration. The City does not refutc
the élaim that the Board hears and rémedies unfair labor nracriceyq.
lc simnly disagrees chat its action was an unfair labor nractice,

-3-
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believing inscead that the action was & management nrerosative.
On the other hand, cthe Board argues that rhe hearine

examinoer should decide whether the City's refusal co arbirrate a

grievance is an unfair labor practice. The Beard insiscs chat a

Discricc Courc cannot accept jurisdiction for a declaratory
Judgment action when an adminiscracive nroceeding is already in
nrocess.

The procedure chat the Plaintiff City proposes is a

npreliminary injunction pendente lite by che Districc Court nend-

ins resolucion of the declaratory judgment acction. The Courrt
would then decide the issue in the declaratory judement acticn--
that is, whether the present issue is arbitrable. The Board
could then proceed unon the conclusion of the declaratory jude-
ment accion. The Cicy agrees that a Board hearing is accentable,
but only at che appropriace stape. TFor the Board to decide this
issue now would mean the Board was undermining jurisdiction of
the District Courc to render a declaratory judgment on the issue
of arbitrability.

The Board argues for a reversed procedure. Firsc, rhe
Board should rule on the maccer of an unfair iabor vractice.
This order could in curn be appealed to the District Court. The
Board argues chac a District Court ruling would be approoriate,
but only on appeal after Board action. If che Court acted at
this stage of the nroceedings, it would be usurping the function
of che adminiscracive agency.

The cuestion of whether the underlying issue -- the
City's accion in establishinpg a new shift -- is arbitrable or not
!5 indeed an incerescing question to this Court. However, that
is noc cthe issue before the Court. The single issue is who has
the righc co rule first in view of the Union's charge regarding,
an unfuir labor pracrtice -- the Districr Court or che Board of

Personnel Anpeals?
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Case law indicates cthac one remedv che Union could have
pursued would have been a suit co compel arbitracion. Suits rto
compel arbitration were cited bv che Citv, and irclude Butte

Teachers' Union v. Board of Education, 173 Mont. 215, 567 P.2d

51 (1977), and Wibaux Education Ass'n. v. Wibaux County High

School, 175 Mont. 331, 573 P.2d 1162 (1978). Fowever, the Union
chose a different avenue. It filed an unfair labor practice
charge with cthe Board of Personnel Anneals. There is nothing,
which denies a Union this avenue to seek its remedy. Statutory
law is very clear on this point. Section 39-31-401(5), MCA,

states thac it is an unfair labor practice for a public employer

to:
(5) refuse to bargain collectively in good
faith with an exclusive representative.
Seccion 39-31-403 scates the remedies for unfair labor
practices.

Violations of the pnrovisions of 23-31..71. .
are unfair labor practices remediable by the
Board pursuant to this part.

The statutes are also verv clear on Court review and
enforcement. Section 39-31-409 states:

(1) The Board or the complaining party may
petition for the enforcement of the order
of the Board and for appropriate tempor-
ary relief or a restraining order and
shall file in the District Court at its
own expense the record and the proceedings.

(2) Upon the filing of the Petition, the
District Court shall have jurisdiction
of the proceeding. Thereafter, the
District Court shall sec the matter for
hearing and shall order the party charged
to be served with notice of hearing at
least twenty days before the date set
for hearing.

(h) After the hearing, the District Court shall
issue its order erantine such temporary
or permanent relief or a rescraining order
as it considers just and proper, enforcing
as so modified or seccing aside, in whole

-5-
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or in nart, the order of rhe Board.
Any order of che Discricec Courc shaill
be subject cto review by che Supreme
Court in accordance with rules of
Civil Procedure.

The Court ctherefore agrees with the Defendanc Board,
chat, in view of the action taken by the Union, a declaratory

judgment action is improper and uncimely since che escablished

adminiscrative remedies have been initiated but not vet exhausred

The case of In the Macter of Dewar, 169 Mont. 437, 548 P.2d 149

(L976), is a case in point, with a variation in facts since the
charge was pendine before the Police Cormmission rather than the
Board of Personnel Appeals. A quescion of law arose repardine
certain authority of the Police Commission, and the advise of a
Districc Courc was sought by a Wric of Certiorari. The Courc
deemed declaratory judgment a more anpropriate action, and made a
ruling which was then appealed. On the issue of the propriecy of
a Discricc Court rendering a declaratory judgment during cthe

vendancy of the cormmission proceedings, the Montana Supreme Court

held:

(7) There is no Montana law on this particular
situation because it is generally conceded
in the law that this is not the office of
a declaratory judgment. Declaratorv judg-
ment is a remedy that declares the rights
and duties of the narties.

(8) The purpose of declaracory relief is cto
liguidate uncertainties and controversies
which might result in future litigation
and to adjudicate rights of narties who
have not otherwise been siven an ovporcun-
ity to have those rights determined. How-
ever, it is not the true purpose of the
declaracory judgment to be provided a
substitucte for other regular actions.

22 An. Jur. 2d. Declaratory Judgment
Sections 1, 2, and 6. :

Other jurisdictions have denied the remedy of
declaractory judgment where anneal hv srarure

or otherwise from the actions of administrative
bodies exists. (cite)

Similarly in Florida it is well established
(cite) rthar rhe declaratory judgment statuce:
" .15 no substituce for an established pro-
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cedure for appeal or review of decisions
ol judicial cribunals, or of Boards or
adminiscracive officials exercising
judicial or quasi-judicial powers."
No jurisdiccions chat could be found con-
sidered, much less approved the declaracory
judgment as a vehicle to obtain relief
from rulings within the jurisdiction of
adminiscrative bodies or commissions in
the process of exercising cheir gquasi-
judicial functions and/or nowers.
(9) The declaratory judgment in this matter
was improperly issued and is hereby
vacated and of no effecc. Dewar,
supra at 154.
The Plainciff City did not present an altogether com-
pelling argument against the exhaustion of administrative remedie
doctrine. The City argued that:

In the instant case, if the Union believed

that the grievance was arbitable, and the

City intended to the contrary, then the

Union should have, and could have, brousght

suit to compel arbitraction.

Plaintiff's Memorandum in Supnort of Motion

for Preliminary Injunction, at 8.

The Court agrees with the City that the Union ''could
have'" brought suit cto compel arbictration, but does not agree that
such action was the Union's only alternative. Since the Union
chose to pursue an unfair labor practice charge, it would be
inappropriate for the Courc to rule on the arbitration issue
while that charge is pending. Since the administracive machinery
is already in gear, it should be concluded, at which time the
Court has jurisdiction for review and enforcemenc.

Closely related to the issue of exhaustion of admini-
stractive remedies 1s the issue of the appropriateness of a de-

claratory judgment action. An applicable precedent is found in

the case of Jeffries Coal Co. v. Industrial Accident Board, 126

Mont. 411, 252 P.2d 1046 (1952). 1In this case, the Coal Co.
tiled an action to enjoin enforcement of the Board's order to
provide « washroom in accordance with a Montana-Statute. The

Discricr Courc ruled in favor of che Coal Co., but on appeal the

-
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Monrtana Supreme Court ruled:

e is well seccled that the cauity nower
ol che Court may not be invoked by a
liciganc who has a nlain, sneedy :ind
adequate remedy at law. (cice)

The Facts velied on by Plaintiff as rthe
basis for the relief sought could be
asserted as a defense to any nroceedings
brought by the Board to enforce comnliance
with ics order.

Uhen matrers relied on ir the complainc in
an injucccion action conscicute a defense
to an action at law, it is held to con-
stitute an adequate remedy at law Dre-
cluding injunctive relief. (cites)
Jeffries, supra ac 1047.

The Coal Co. cthen moved for Rehearing, asking char che
complaint be viewed as a declaratory judgment action. The
Supreme Court denied the motion, statine that the Coal Co.'s
grounds for challenging the Board's order could be raised in
enforcement proceedings or proceedings questioning the validity

of the statute.

Anocher applicable case is Interrountain Deaconess Home

for Children v. Montana Deparctment of Labor and Industry, Labor

Standards Division, 623 P.2d 1384 (1981). 1In this case, the

Division sent a Notice of Hearing informing the Home of a pending
charge of back wages. The Home peticioned the Districc Court for
a Temporary Restraining Order and Declaratory Judgment, recuesrt-
ing a determinarcion of the applicable statute of limitacions,
arguing that che wage claims should be barred. The District Court
accepted jurisdiction and ruled on the question. On apneal, the
Supreme Court held that the District Court erred in granting che
restraining order, and thet the Department possessed only invesc-
igacory powers in the enforcement of minimum statutes. The Courc

snid thar tha srrorsg,

.only complicated the administrative
process ot determinine the validiry of the
claimanc's wage claims and the inexnensive
nrocessing of these claims. Plainciff re-
aquested and received a restrainine order
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by alleging that the Department's action
impaired its right to be free from the
delfense of stale wage claims., This
alleged but unproven harm alone does not
sufficiently threaten plaintiff's in-
dividual rights to justify Courc-ordered
restraint of the Department. The statute
of limictations defense could be inexpen-
sively and easily asserted at the Deparc-
ment's administracive hearing. (cite)
Intermountain, supra at 1387.

In summary, the doctrine of exhaustion of administra-
tive remedies, and the impropriety of a declaratory judgmentc
action during administrative proceedings, argue strongly against
this Court accenting jurisdiction of the arbicrability issue ac
the time.

Boch the Plaintiff City and the Defendant Board bolster
their arguments on the basis of judicial efficiency. (A conten-
tion sorely miscalculated in this case.) The Court finds equal
merit on, both sides. While it is true that a Discrict Court de-
cision on the arbitrability question may eliminate the need for
Board action, the reverse is also true. An administracive hear-
ing on the issue may well eliminate the need for an appeal to
the District Court. In any case, the point of this decision is
that administrative machinery has been established by statute to
resolve the very question raised in this case. Unfair labor
pracﬁices are remediable by the Board of Personnel Appeals. It
is the Board who determines whether the charge has merit. There-
after, the District Court has jurisdiction.

The Plaintiff City cited several cases illustrating its
argument that the Court can order arbitration, and most probably
decide the enforceability of an agreement to arbitrate an issue
arising under a collective bargaining agreement. (See Butte

Teachers' Union v. Board of Education, 173 Mont. 215, 567 P.2d

5L (1977), and Wibaux LEducation Ass'n. v. Wibaux Councy High

Johool, 175 Monc. 331, 573 P.2d 1162 (1978). Butte Teachers in-

volved o suic co compel arbictration. The District Court ordered

-9-
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arbitration and the Supreme Court avreed. While this case
illustrates the Plainciff Citv's argument, ic fails to refure the
Defendanc Board's argument -- thac the Union still has che onrticn
of going rhe roure of an unfair labor bpractice charse throush che
Board. Similarly in Vibaux, the education associacion sued to
compel arbitracion by the school board; the District Courct denied
the complaint, and the Supreme Court held chat in the circum-
stances the school board's action was not a "grievance" under rhe
contract and was thus not subject to binding arbitration, and
arbictration of the issue was not allowed by the laws then in
effect. Again, the case is distinsuished from the present action
since the association sued cto compel arbitration.

The Plaintiff City accuses the Union of having "con-
jured up a grievance for the purpose of overriding a policy with

which the Union does not agree." Plaintiff's Memorandum, supra

ac 8. Even if such a claim was valid it would nevertheless he no
justificacion for che Court to pluck an issue out of an ongoing
administrative proceedings. The Board is fully equipned to re-
solve the issue. It appears to this Courc that che allegedly
aggrieved Unicn had two (2) options. It could sue to enforce
arbitration, in a District Court or file an unfair labor practicd
charge before the Board of Personnel Anpeals. Fach approach
would have its own advantages and its own risks. But since che
Union took the grievance route, that route must be brought to its
conclusion before this Court has a role.

In conclusion, it is almost axiomatic and hornbook law
that adminiscrative procedures should be exhausted before re-
course to che Courts except under very limited circumscances. In
supporc of this view, this decision follows this basic fundamencal
law ro exhaust the administrative remedies and the following thac
i recourse can be had co the Courts if necessary.

117
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Thovetore, “he pecioion by che Plaineiff

is denied,

the appropriate forum is held to be the Board of Personnel

Appeals.

DATED this 22nd day of December, 1983.

Joseph B. Gary
S District Judge

cc: Robert Jovick, Esq.
Mr. George Hagerman
Poore, Roth, Robischon & Robinson
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CITY OF LIVINGSTON

Livingston, Montana 59047
Office Of:

CITY ATTORNEY June 18, 1984 | RECE’VED

and

AFSCME, AFL-CIO B

Mr. George Hagerman 0ARD OF PERSONN

P.0. Box 5356 EL APPEy
Helena, Montana 59604

The State Board of Personnel Appeals
Ms. Linda Skarr

35 Last Chance Gulch

Helena, Montana 59601

RE: Unfair Labor Practice Charge No. 33-80
Dear Ms. Skarr:

The undersigned have discussed and resolved in general that
any questions of arbitrability of disputes can appropriately be
raised to the arbiter and then, if appropriate, to the State
District Court. Thus, the involvement of the State Board of
Personnel Appeals would be inappropriate.

In any event, we believe that we have resolved any
outstanding differences that would require a continuation of
the above-described unfair labor practice charge and would
jointly request that it be dismissed.

GEORGE/ HAGERMA ROBERT L. XQNICK

CITY ATTORNEY




